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The Tide Against Independent Physicians & Independent

Groups— Can it be Stemmed?

Over the last decade, physicians have seen in-
creased levels of activity of the local community
hospitals striving not only to capture but in many
instances, employing or controlling physicians and
physician practices.

Typically, the hospital board of directors has signifi-
cant powers in running the day-to-day operations of a
hospital. Medical staff bylaws will often allow provi-
sions for exclusive contracting particularly with hospi-
tal-based services.

Under the Physicians’ Self Referral Law (Stark), as well
as various antitrust and anti-kickback laws and, the
use of a False Claims Act, these laws may provide
physicians with a potential response when faced with
anti-competitive behavior by hospitals.

Stark provides certain restrictions on referrals by
physicians to entities in which they have a financial
interest. A violation of Stark may give rise to civil
penalties and in certain instances, liability under the
Federal False Claims Act. The Office of Inspector
General, which is an enforcement arm for CMS,
notes that “many exceptions to Stark require fair
market value compensation for items or services
actually needed and rendered.” Additionally, hospitals
should have appropriate processes for making and
documenting reasonable, consistent and objective
determination of fair market value to insure that
needed items and services are furnishes or rendered.
Combined with other statutory provision, these laws
may give physicians the opportunity to challenge hos-
pitals who are inappropriately recruiting physicians or
employing physicians at above-market rates, or in
particular instances when physicians services are un-
needed. Additionally, in the event the hospital is a tax
exempt hospital, IRS Guidelines also require the
documentation of community need when hospitals
are attempting to recruit physicians.

Where there are violations of Stark, they can be
combined with violations of the Federal False
Claims Act which has severe penalties and allows
for recovery of attorneys’ fees as well as signifi-
cant damages for the plaintiff. Under the False

Claims Act, false claims may be based both on
violations of the Federal Anti-Kickback Statute
and Stark violations.

In other areas, physicians have recently challenged
hospital behaviors in the anti-trust laws. In par-
ticular, Section 1 of the Sherman Antitrust Act
generally prohibits contracts, combinations and
conspiracies that unreasonably restrain trade.
Section 2 prohibits monopolization, attempts to
monopolize and conspiracy to monopolize.

Under the typical antitrust analysis, it is important
for the plaintiff to show that the defendant hospi-
tal has significant market power. If the defendant
has market share of between 35% and 50%, then
there is a possibility of market power, while mar-
ket share in excess of 50% presumptively confers
market power. Typically, when a claim is brought
for monopolization or attempted monopolization,
it is important to show something in a range
greater than 50% market share. In most cases, an
attempted monopolization claim requires proof
that the defendant, through its anti-competitive
conduct, is likely to achieve a monopoly.

Another theory related to antitrust violations is
economic credentialing. Typically, this is the use of
economic criteria unrelated to quality of care or
professional competence in determining a physi-
cian’s for initial or continuing hospital medical staff
membership or privileges.

An additional antitrust cause of action relates to
“tying”. A tying arrangement is found when a
patient must purchase both hospital services
and/or specialty services from the hospital, and
where there is sufficient demand for the purchase
of specialty services separate from the hospital
services to identify a distinct product market
which is sufficient to offer specialty services sepa-
rately from other hospital services. For a tying
arrangement to be illegal, the hospital must have
the power to force patients to make purchases of
specialty services that would not otherwise be
made. There has been recent success in this area
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